Enrique Antonio v. Certified Building Maintenance, State Farm Fire and Casualty Compnay, and Workers Compensation Fund : Brief of Appellee by Utah Court of Appeals
Brigham Young University Law School
BYU Law Digital Commons
Utah Court of Appeals Briefs
2011
Enrique Antonio v. Certified Building Maintenance,
State Farm Fire and Casualty Compnay, and
Workers Compensation Fund : Brief of Appellee
Utah Court of Appeals
Follow this and additional works at: https://digitalcommons.law.byu.edu/byu_ca3
Part of the Law Commons
Original Brief Submitted to the Utah Court of Appeals; digitized by the Howard W. Hunter Law
Library, J. Reuben Clark Law School, Brigham Young University, Provo, Utah; machine-generated
OCR, may contain errors.
Jeff Francis, Esq; Ruegsegger Simons Smith & Stern, LLC; Attorneys for Petitioners/Appellants;
Mark J. Sanchez, Esq.; Attorney for Enrique antonio; Alan L. Hennebold, Esq. Utah Labor
Commission; Attorney for the Utah Labor Commission; Ryan Andrus, Esq.; Attorney for the
workers compensation fund.
This Brief of Appellee is brought to you for free and open access by BYU Law Digital Commons. It has been accepted for inclusion in Utah Court of
Appeals Briefs by an authorized administrator of BYU Law Digital Commons. Policies regarding these Utah briefs are available at
http://digitalcommons.law.byu.edu/utah_court_briefs/policies.html. Please contact the Repository Manager at hunterlawlibrary@byu.edu with
questions or feedback.
Recommended Citation
Brief of Appellee, Enrique Antonio v. Certified Building Maintenance, State Farm Fire and Casualty Compnay, and Workers Compensation
Fund, No. 20110549 (Utah Court of Appeals, 2011).
https://digitalcommons.law.byu.edu/byu_ca3/2918




CERTIFIED BUILDING MAINTENANCE, 
STATE FARM FIRE AND CASUALTY 
COMPANY, and WORKERS 
COMPENSATION FUND, 
Respondents 
Utah Labor Commission 
Case No. 09.0811 













CERTIFIED BUILDING MAINTENANCE 
and STATE FARM FIRE AND CASUALTY 
COMPANY, 
Petitioners and Appellants 
UTAH LABOR COMMISSION, 
ENRIQUE ANTONIO, and WORKERS 
COMPENSATION FUND, 
Respondents and Appellees 
Appeal No. 20110549-CA 
BRIEF OF CERTIFIED BUILDING MAINTENANCE 
and WORKERS COMPENSATION FUND 
Jeff Francis, Esq. 
Ruegsegger Simons Smith & Stern, LLC 
743 Horizon Court, Suite 103 
Grand Junction, Colorado 81506 
Attorneys for Petitioners/Appellants 
Alan L. Hennebold, Esq. 
Utah Labor Commission 
PO Box 1466165 
Salt Lake City, Utah 84114-6615 
Attorney for the Utah Labor Commission 
Mark J. Sanchez, Esq. 
4543 South 700 East, Suite 100 
Salt Lake City, Utah 84107 
Attorney for Enrique Antonio 
Ryan Andrus, Esq. 
100 W. Towne Ridge Parkway 
Sandy, Utah 84070 
Attorney for Workers Compensation Fund 
UTAHAPPEU OURTS 
JAN 2 k 2012 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
Machine-generated OCR, may contain errors.




CERTIFIED BUILDING MAINTENANCE, 
STATE FARM FIRE AND CASUALTY 
COMPANY, and WORKERS 
COMPENSATION FUND, 
Respondents 
Utah Labor Commission 
Case No. 09.0811 
Judge Debbie L Hann 
CERTIFIED BUILDING MAINTENANCE 
and STATE FARM FIRE AND CASUALTY 
COMPANY, 
Petitioners and Appellants 
v. 
UTAH LABOR COMMISSION, 
ENRIQUE ANTONIO, and WORKERS 
COMPENSATION FUND, 
Respondents and Appellees 
Appeal No. 20110549-CA 
BRIEF OF CERTIFIED BUILDING MAINTENANCE 
and WORKERS COMPENSATION FUND 
Jeff Francis, Esq. 
Ruegsegger Simons Smith & Stern, LLC 
743 Horizon Court, Suite 103 
Grand Junction, Colorado 81506 
Attorneys for Petitioners/Appellants 
Alan L Hennebold, Esq. 
Utah Labor Commission 
PO Box 1466165 
Salt Lake City, Utah 84114-6615 
Attorney for the Utah Labor Commission 
Mark J. Sanchez, Esq. 
4543 South 700 East, Suite 100 
Salt Lake City, Utah 84107 
Ryan Andrus, Esq. 
100 W. Towne Ridge Parkway 
Sandy, Utah 84070 
Attorney for Enrique Antonio Attorney for Workers Compensation Fund 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
Machine-generated OCR, may contain errors.
TABLE OF CONTENTS 
Certificate of Compliance ii 
Table of Authorities iii 
Statement of Issue & Standard of Review 1 
Statement of Facts 1 




Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
Machine-generated OCR, may contain errors.
Certificate of Compliance With Rule 24(f)(1) 
Certificate of Compliance With Type-Volume Limitation, Typeface Requirements, and 
TypeStyle Requirements 
1. This brief complies with the type-volume limitation of Utah R. App. P.24(f)(l) because: 
@ this brief contains 1,381 words, excluding the parts of the brief exempted by 
Utah R. App. P.24(f)(l)(B), or 
• this brief uses a monospaced typeface and contains [number 
of] lines of text, excluding the parts of the brief exempted by Utah R. App. 
P.24(f)(l)(B), 
2. This brief complies with the typeface requirements of Utah R. App. P.27(b) because: 
S this brief has been prepared in a proportionally spaced typeface using 
Microsoft Word 2010 in 13-point Calibri font, or 
• this brief has been prepared in a monospaced typeface using 
[name and version of word processing program] 
with [name of characters per inch and name of type 
style]. 
yMAjiiU^ 
Attorney^ or Party's Name 
Dated: MXMvtLvy £ t^ Z£/JL 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
Machine-generated OCR, may contain errors.
Table of Authorities 
Statute 
UTAH CODE ANN. § 63G-4-403(4)(g) 1 
Case 
Martinez v. Media-Paymaster Plus, 2007 UT42,164 P.3d 384 1 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
Machine-generated OCR, may contain errors.
Issue & Standard of Review 
The lone issue on appeal is whether the AU's findings of fact were sufficient for 
her - and ultimately the Utah Labor Commission (Commission) Appeals Board - to order 
State Farm Fire and Casualty (State Farm) to pay benefits for Enrique Antonio's left knee 
condition. 
In reviewing an agency's findings of fact, an appellate court may only grant relief 
if a party has been ''substantially prejudiced by" an agency action based on a 
determination of fact "that is not supported by substantial evidence when viewed in 
light of the whole record before the court/'1 Evidence is substantial when "a reasonable 
minrl micrht arrpnt Titl ac arlonnato If an aoonrw'c rnljna ic cunnnrtorl hv/ "mf\ro> than a 
scintilla of evidence/' its "ruling should remain intact."3 
Statement of Facts 
We defer to the facts cited by State Farm in its brief and the findings of the 
Commission, with the following additions: 
At the Commission hearing, Mr. Antonio testified that, from date of the surgery 
(September 4, 2008), he had continuous pain and swelling and a feeling that his knee 
1
 UTAH CODE ANN. § 63G-4-403(4)(g). 
2
 Martinez v. Media-Paymaster Pius, 2007 UT 42, fl 35,164 P.3d 384, 394 (interna! 
quotation marks and citation omitted). 
3
 Id. at H 37. 
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was giving out.4 He testified that Dr. Goucher told him that the injection would only 
provide temporary pain relief - for perhaps two weeks.5 When the February 12, 2009 
accident happened, he felt "just a little bit more" pain than he had been experiencing.6 
Later in the day on February 12, 2009 or the next day, Mr. Antonio's knee pain returned 
to its baseline (pre-injection status).7 
Summary of Argument 
State Farm's brief cites four issues - all of which seem to relate to the issue of the 
AU not specifically stating in her August 25, 2010 Findings of Fact, Conclusions of Law and 
Interim Order (Interim Order) that Mr. Antonio did not experience any knee pain from the 
time that he received an injection on February 9, 2009 until his February 12, 2009 accident. 
State Farm asserts that because the medical panel did not have that information, its 
determination that the February 12, 2009 accident was a temporary exacerbation of an 
underlying condition (that was caused by the January 20, 2008 accident) is invalid and 
unreliable medical evidence. In turn, State Farm argues that the AU's final order and the 
Commission's affirmation of that order are erroneous because they rely in part on the 
medical panel's report. 
4
 R. at page 187, Hearing Transcript, page 31, lines 8-11, page 32, lines 2-7, page 37, 
lines 13-22, page 40, lines 15-18. 
5
 Id. at page 72, lines 18-21. 
6
 Id. at page 39, lines 21-24. 
7
 Id. at page 40, lines 4-14, page 71, line 25 through page 72, lines 1-4. 
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While the Interim Order did not specifically state that Mr. Antonio was pain free 
from February 9, 2009 to February 12, 2009 (as he testified), it did state that he was pain 
free on February 10, 2009. In addition, there was mention in the medical record exhibit 
(which the medical panel reviewed) that the injection relieved Mr. Antonio's knee pain for 
a period.8 
In any event, the AU and Commission's findings of fact were supported by 
substantia! evidence and therefore the Court should leave the Commission's ruling intact. 
Argument 
Evidence Available to the Medical Panel 
In her Interim Order, the AU stated that Mr. Antonio "had no pain in his knee the 
day following the [February 9, 2009] injection."9 The AU did not find that Mr. Antonio 
experienced any knee pain on February 11 or 12, 2009 (before the accident). The findings 
of fact are silent as to how Mr. Antonio's knee was doing on those days. The medical 
panel, however, received a copy of the medical record exhibit in addition the AU's Interim 
Order. On page 58 of that exhibit, in a note dated March 4, 2009, Nicholas Goucher, MD 
states: "The injection we gave him worked for about a week. He was feeling really good . . 
R. at page 186, Joint Medical Record Exhibits, pages 8, 10, 58, and 71. 
9
 R. at page 114. 
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. This statement is repeated almost word for word three times in the medical record 
exhibit.11 
State Farm seems to think that the medical panel must have been confused by Dr. 
Goucher's March 4, 2009 note. It argues that the note and Mr. Antonio's testimony are 
inconsistent because the note says that the injection worked for about a week and Mr. 
Antonio was only pain free from February 10 to February 12, 2009, or less than a week. 
That argument puts a lot of weight on the phrase "about a week." 
In their report, the medical panel mentioned that they reviewed the medical record 
exhibit.12 Therefore, while the AU's finding does not specifically state that Mr. Antonio did 
not experience pain on February 11 and 12, 2009 (before the accident), that information 
was available to medical panel in the medical record exhibit, which they reviewed. 
Validity of the Medical Panel's Report 
State Farm has found issue with the medical panel's report and claimed that it 
"cannot be considered relevant, reliable and probable medical evidence"13 because the 
panel didn't know that Mr. Antonio was pain free before the February 12, 2009 accident. 
As noted above, the medical panel had evidence that Mr. Antonio's knee was "feeling 
really good" between the time of the injection on February 9 and the accident on February 
12,2009. 
10
 R. at page 186, Joint Medical Record Exhibits, page 58. 
11
 Id. at pages 8,10, and 71. 
12
 R. at page 124. 
13
 Id. at page 132. 
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The medical panel consisted of Alvin Wirthin, MD (a neurologist) and Glenn 
Momberger, MD (an orthopedic surgeon). As they noted in their report, they examined 
Mr. Antonio and reviewed the 109 pages of the medical record exhibit. In the end, they 
concluded that the February 12, 2009 incident represented a "temporary aggravation" of a 
preexisting condition that was caused by the January 20, 2008 accident.14 
The medical panel's report is not only reasonable and well done, it is consistent 
with Dr.. Goucher's and Stephen Marble, MD's opinions. As the treating physician, Dr. 
Goucher knew that the injection had provided pain relief until the February 12, 2009 
accident. Certainly he was not confused by his own records. He concluded: "I don't think 
this is a new injury, I think that this is an exacerbation of an old injury. . . ." !t is also 
interesting to note that on February 9, 2009 (the day of the injection), Dr. Goucher 
suspected a retear of Mr. Antonio's meniscus. Dr. Marble, who conducted an independent 
medical evaluation and found that the mechanism of the February 12, 2009 incident was 
"benign" and that at most it represented a "temporary symptomatic exacerbation."16 
Of aii the medicai evidence available to the Commission, Terry Brown, MD's opinion 
stands alone in pointing to the February 12, 2009 incident as a new injury. Dr. Goucher, Dr. 
Marble, Dr. Wirthlin, and Dr. Momberger, all knowing about the pain relief that the 
February 9, 2009 injection provided for Mr. Antonio, all agreed that the February 12, 2009 
14
 Id. at page 127. 
15
 R. at page 186, Joint Medical Record Exhibits, page 59. 
16
 Id. at page 75 (emphasis in original). 
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accident was not the cause of Mr. Antonio's knee problems. As they all saw, and the 
Commission Appeals Board stated, "temporary pain relief due to the injection is not 
dispositive of a separate injury."17 As Mr. Antonio testified at the hearing, after he had the 
surgery in September 2008, he had months of pain, swelling, and his knee giving out. Right 
after the February 12, 2009 accident, he experienced a very brief period of intense pain 
that returned to the pre-injection level later that day or the next day. 
Conclusion 
The ALTs findings of fact were sufficient and the medical panel's report was well 
reasoned and supported by most of the medical evidence in the case. The Commission's 
order finding State Farm liable for Mr. Antonio's knee condition is supported by substantial 
(well more than a scintilla of) evidence. Therefore, this Court should leave the 
Commission's ruling intact 
Dated: January 24, 2012 
Ryan^  
Attotafey for Certified Building Maintenance 
and Workers Compensation Fund 
R. at page 183. 
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